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India has the largest Diaspora base with whopping 18 million persons living abroad,’
thereby; the taxation of remittances and gifts becomes significant. This note answers a
common question vis-a-vis the taxation of gifts in a situation where an Indian resident gifts
money i.e. dollars to a close relative in USA. For example, Indian parents sending gifts to
their children working or studying abroad.

Currently as per the prevailing tax laws of each country:

In India, the donee (recipient) is taxed on gifts u/S 56(2)(x) of the Act with
exemptions for close relatives.

In USA, the donor is taxed on gifts (beyond a threshold).

Thus, a gift to a non-resident close relative (subject to restrictions) can escape
gift tax both in India and the USA.

One interesting point to note is that a gift to a non-relative is held to tax in India
whether recipient is resident or non-resident u/S. 56(2)(x) of the Act (or such other sub-
section in S.56(2) which has been amended from time to time). However, there was
controversy over this in the case of a gift to a non-resident not being a close relative as it was
held to the amount is not taxable in India as it was not deemed to accrue/arise in India when
given to a non-resident and thus fall out of the Scope of Income chargeable to Income Tax
u/S.5 of the Act. To address this the Government introduced S.9 (1) (viii) w.e.f. 1% July 2019
where gifts to non-residents were held deemed to accrue or arise in India and hence taxable
u/s 56(2)(x) of the Act with exemption being given to close relatives.’

Note that the non-resident recipient has to file a Form 3520 in the USA to inform IRS
of gifts more than 100,000$ in the fiscal year.’ And, from India, the donor can send only up
to a limit of $250,000 per Indian fiscal year under the Liberalized Remittance Scheme.*
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